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NOTES of the WEEK 


Justices of the Peace Act, 1949 

Certain provisions of this Act came into force on December | 
by virtue of an Order in Council dated November 14 entitled 
the Justices of the Peace Act, 1949 (Commencement No. 3) 
Order, 1951 (S.1. 1941 (c. 8)). As is explained in circ. 243/195] 
issued by the Home Office, the order is concerned with the 
establishment of magistrates’ courts’ committees. It is not 
intended that any committees shall take office until February | 
1952, and regulations have now been made as to their constitu 
tion and other matters 

The financial provisions of the Act will not be fully brought 
into force until April 1, 1953. The first schedule to the order 
sets out the provisions which will come into force on December | 
sch. 2 specifies the provisions which are to come into force on 
April 1, 1953, and sch. 3 the powers to be exercised by the 
committees in the interim period 


Size and Chairmanship of the Bench 


The much criticized Justices of the Peace (Size and Chairman 
ship of Bench) Rules, 1950, have now been revised ; and it ts 
to be hoped that there will now be no more controversy as to 
their meaning and no more difficulty in putting them into effect 

The Justices of the Peace (Size and Chairmanship of Bench) 
(Amendment) Rules, 1951 (S.1. 1982), provide for elections to be 
held in the month of October and for deputy chairmen to be 
elected by a simple instead of an absolute majority. These and 
other minor amendments are to take effect on January |, 1952 


Clerk as Defendant 


Clerks to justices are a law-abiding body, and it is not often 
that a clerk appears as defendant in a magistrates’ court. Even 
when he does, he probably appears to answer some kind of 
breach of traffic law and not an offence involving imputations 
against his character 

This was the position when a clerk to justices for a Welsh 
division was summoned in connexion with alleged defectiveness 
in the brakes of his car. In the result he was found not guilty, 
and the interest of the case from our point of view lies in the 
bench who tried it 

It was felt, and rightly felt, that it would create an invidious 
position for a clerk to appear before his own bench, and so five 
magistrates and a clerk attended from a neighbouring division 

This was obviously the right course to take. Justices who are 
assigned to a particular petty sessional division are expected, as 
a general rule, to act in and for that division only, but there 
are exceptional circumstances in which it is right that they should 


act in and for another division of the same county. Justices 
appointed for a county have jurisdiction in the whole of it, 
although as a matter of convenience they are assigned to various 
petty sessional divisions. Justices who had to try their own clerk 
would find it an embarrassing position, and so would the clerk 
There would doubtless be public criticism of their decision, 
especially if he were dealt with leniently or acquitted. The justices 
themselves, in their extreme anxiety not to show favour to a 
defendant with whom they were in constant association, might 
easily lean in the other direction and show him rather less 
consideration than they would show to a stranger. Moreover, 
the way to deal with such a situation has been pointed out clearly 
enough on at least one occasion, and it seems fairly clear that such 
proceedings might be overruled on the ground of bias. What was 
done im the recent case was undoubtedly correct from every 
point of view 


Iliegible Handwriting 


There is a general impression that medical men write badly, 
and although probably most of us can think of some who write 
a good, clear hand, it can hardly be denied that many write 
almost illegibly. Whether this is due to a long course of rapid 
note taking during their training period, or to the pressure under 
which many practitioners work, we do not know, but it is 
sometimes rather unfortunate 

Recently the chairman of a bench protested vigorously at a 
medical certificate which was so illegible that he described it 
as an insult to the court. He added that such certificaies might 
lead to a miscarriage of justice 


That is rather strong criticism, but it really is important that 
these documents, especially when they relate to a defendant in a 
criminal case, should be plainly written. They are sometimes 
admissible in evidence on production, as for instance under s. 4 
(7) of the Criminal Justice Act, 1948, or under the Summary 
Jurisdiction (Children and Young Persons) Rules, 1933, and 
the medical report may have definite influence on the decision of 
the court 

If it is impossible for a doctor to have certificates or reports 
typed, he can help the court materially by writing carefully and, 
in particular, by legibility in describing symptoms of com- 
plaints with unfamiliar names. 


Bulletins for Justices 


A well known clerk to justices, who prefers to remain anony- 
mous, has sent us a copy of one of the bulletins which he issues 
periodically to his justices. It strikes us as exactly what the average 
justice would like to receive, an agreeable mixture of legal and 
other information of topical interest, with just a touch of humour 

‘ 


es Se Se 


res 
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! correspondent says he wishes more clerks 


und he adds that for his part he occas 


ilhetir 
tation 


ommon Informer Act, 1951, the t 
the most not ous common imilorn 
Wild, ummortalized by Henry Fielding, was respon 
ng, into our languag 


Many of the 


were marked with a double cross, and it was explainc 


t} 


word louble-cro 
sl hes private registers were produced 


meant that h poor tool had paid in both ways 


his plunder with Wild, and had afterwards carned for 


rmer £10 as blood money when he was handed over to 


neg s a term which has survived to this 


There are useful paragraphs on the grant of occasional licences 
! other matters connected with the work of justices, brief 
to a few High Court decisions, and a table showing 


the j of cases committed to quarter sessions 


Medical Examination of Defendant 


Following an application by the Attorney-General in Eire 
strict pustice was asked to state a case dealing with the 
an who ts called to examine a person in 
leged to have been drunk when driving a car 
note m the Irish Law Times and Solicitors 
ise before the learned district pustice, counse! 
the evidence of the police doctor was in 
ound that a proper caution had not been 
int prior to the medical examination In 
onsent a free and full one it was essentia 
ippreciated the full unport of such examina 
ilize that the results thereof may be used in 
the hearing. (Counsel stressed the fact that in the 
f such cases the man in custody 1s not charged until 

wn has examined hin 
dds interest to the case is the fact that the learned 
n bore will be deciding a pomt upon which English and 
h courts have differed, as the following note to s. 15 of the 
Traffic Act, 1930, on p. 2066 of Stone shows “ The 
1 medical man who has examined the defendant 
of the police is admissible, even where he ha 
to overcome the defendant's refusal to be 
evidence should be accepted as that of a pro 
ing independent expert evidence with a desire 
t. per Humphreys, J.. in R. v. Nowell [1948 
disagreeing with the Scottish case of Reid v 

Brown (1948) S5.N. 17 


In Charge of a Motor Car 


Just what ts meant by the two words “ in charge “ in s. 15 of 
the Road Traffic Act, 1930, is a matter upon which the sharp 
ion of opiumon exists, and decisions in magistrates’ courts 
reflect this division. It has been held that a man may be in 

of } motor car even when he is not actually im it or 

t, and it has even been argued that he might be in charge 

iderable distance from it. Any decisions of 

weloome as a guide to magistrates, but 
th 


reports 
t rey 


In ’ ’ Franklin (1949) 113 J.P. S25, the defer 
dant, rea g th was under the influence of drink, sat, not 
m the driv but mm the passenger's seat to rest, keeping 


the inition ke 


» his pocket. He intended to be driven home by 


one of his employee who, mn fact, ultemately fetched him or 


alternatively, to take a taxicab. He was convicted under s. 15 
and disqualified. On appeal to quarter sessions, the disqualifica- 
tion was removed. On a case stated, the question of disqualifica- 
tion seems to have been the only issue, but it is to be noted that 
in the course of his judgment, Lord Goddard, C_J., said: “* The 
Recorder found that the respondent, who was undoubtedly the 
owner of the car and to that extent in charge of it,” etc. This 
seems to indicate that because the owner was sitting alone in his 
car he was held to be in charge of it, and undoubtedly that 
would be a reasonable presumption. However, the question of 
being in charge does not seem to have been dealt with fully, the 
question of * special reasons © being the real point 

A recent Scottish case Crichton vy. Burrell (1951) Sc. L.T. Rep 
365 may be contrasted. The note in that case reads “ appellant 
charged with being drunk in charge of motor vehicle—found 
standing by his car, admittedly drunk——driving door open 
ignition key in appellant's pocket-——appellant waiting for man 
who was to drive him home—not in charge of car.” 


Margate Weights and Measures Department 


In Margate, the Chief Inspector of the Weights and Measures 
Department is also the officer who deals with the licensing of 
boatmen, cinemas and theatres, game dealers, hackney carriages, 
hackney carriage drivers, hawkers, marine store dealers, motor 
boat drivers or engineers, newsvendors, pleasure boats, shoe- 
blacks and ticket or luggage porters, so he needs to have con- 
siderable knowledge of a variety of subjects. Like others whose 
reports we have seen, Mr. Bancroft finds that the best way of 
tackling his job and achieving good results is to give assistance 
and advice to all members of the local community affected by 
the Acts, orders, and byelaws, rather than to indulge in whole- 
and he adds that when he speaks of the 
public he means “ not only the housewife making day to day 
purchases, but also the retailer, wholesaler and manufacturer.” 
It is pointed out, for instance, that coal and coke merchants 
are very much in the hands of their employees, while the mer- 
chants are very vulnerable to prosecution, and the activities of 
the Department in making surprise checks upon delivery of 
coal and coke are appreciated by local merchants 


sale prosecutions ; 


In a holiday resort like Margate there are some special traffic 
problems in the height of the season, and in his capacity of official 
dealing with licensing of hackney carriages, Mr. Bancroft states 
that there is urgent need for legislation giving some supervision 
over private hire cars, and more up-to-date legislation for better 
control over licensed hackney carriages 

People who have to get about in invalid carriages deserve 
every consideration, and it is right that they should be given 
facilities in places of entertainment. However, the matter is 
not always simple, as this report shows : “ After investigation, 
1 report was submitted regarding the possibility of invalid 
carriages being allowed to remain in the auditoria of places 
of public entertainment during performances, but owing to the 
possibility of danger of obstruction to the general public in the 
case of an emergency, it was decided, with reluctance and regret 
that local premises were not suitable for this purpose. A 
schedule was prepared and adopted, however, in respect of each 
cinema and theatre, which provides for the accommodation 
of manually-operated invalid carriages outside the auditorium, 
and seating arrangements in the auditorium for invalids who are 
able to leave their chairs.” 


Disability Pensions and Claims to Damages 
The decision on appeal in Payne v. Railway Executive 


(The Times, October 27, 1951) is in accord with opinions we have 
expressed in answering Practica! Points and will (we imagine) be 
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regarded generally as satisfactory in principle. Payne was a 
seaman in the Royal Navy, who when properly travelling on 
leave met with a railway accident, disabling him from future 
service. The Railway Executive admitted responsibility but, on 
the issue of damages, set up the defence that, as the plaintiff 
received a disability pension on account of the termination of 
his naval service, he could not be said to have suffered loss 
greater than the difference between his pay and pension. As 
Cohen, LJ., pointed out, this would have meant throwing 
upon public funds the compensation for an injury caused to 
Payne by the admitted fault of another person. The wrongdoer 
should compensate the victim on the footing that the latter had 
lost his work and his capacity to work. Thereafter, the Minister 
of Pensions could consider whether, in justice to the taxpayer, 
and so as not to compensate Payne twice over for the same loss, 
the pension ought to be reviewed. 


Extending a Lessee’s Term 

At 113 J.P.N. 531, with a correction at p. 563, we discussed a 
point of law which had then recently arisen at the Islington, 
Stoke Newington, and Hackney Tribunal, established under the 
Furnished Houses (Rent Control) Act, 1946, and had caused 
some argument in the legal profession. The tribunal comprised 
two members of the bar and a third member; and upon the 
point of law underlying the case mentioned the two legal mem- 
bers formed opposite opinions, so that it fell to the lay member 
to decide the point. There being no right of appeal from 
these tribunals, there was no means of getting the point settled 
unless by way of application for one of the orders which have 
taken the place of prerogative writs. This was not done, and the 
point remained unsettled. In our article of two years ago 
we expressed our own preference for the view of the law taken by 
the learned chairman of the Islington tribunal. Mr. Horton- 
Smith, who is well known to our readers for contributions to our 
columns and to some of our contemporaries, took the opposite 
view : see the above cited p. 563 of our volume for 1949. We 
thought, and said at p. 531 of that volume, that the view taken 
by the majority of the Islington tribunal was probably that which 
Parliament intended but, upon the actual language of s. 11 of the 
Landlord and Tenant (Rent Control) Act, 1949, which the 
tribunal had to interpret, we thought the chairman was right 
although this involved saying that Parliament had inadvertently 
given a new right to lessees not necessary for purposes of the 
Act. The Times of November 3, 1951, reported an application 
by a tenant for an order of mandamus to be directed to the 
Folkestone and Area tribunal, requiring them to adjudicate 
upon an application, which they would have had no power 
to do on the view taken by the majority of the Islington, Stoke 
Newington, and Hackney tribunal, but could have done upon 
the view we ourselves had taken. A note of the case will be 
found also at p. 731 in our issue of November 17. The 
Divisional Court without dissent (Pilcher, J., dubitante) upheld 
the narrower construction of s. 11 of the Act of 1949, against 
that which upon the actual language of that section we ourselves 
had felt obliged to favour. 


Badges For Chairmen 

At 114 J.P.N. 684 in answering P.P. 6 we dealt with a sugges- 
tion that a council should supply commemorative badges at 
the cost of the rates, for its former chairmen. The point 
there put to us was whether ex-chairmen who were members of 
the council should take part in the discussion and vote upon 
the question of supplying the badges. We said that, in our 
opinion, they were clearly disabled from doing so by their 
interest in the matter; we referred also to the well known 
decision in A.-G. v. Batley Corporation (1872) 26 L.T. 392, as 


showing that the provision of the badges was illegal. It is with sur- 
prise that we have so soon come again across a similar proposal. 
Reporters for the press are not infallible, even parish coun- 
cillors may be sometimes misinformed ; and it may therefore be 
permissible to hope that there is some mistake underlying a 
story in the London newspapers, in the middle of November, 
of discussion by a parish council in the rural district of Dartford, 
of a proposal before the district council to spend £150 of public 
money upon providing badges to ex-chairmen, at a cost for 
each of some £25. In case the rural district council are con- 
sidering this, or in case there is any other local authority which 
may be doing so, it seems right once more to call attention to the 
illegality of any such expenditure. It may, no doubt, be pleasant 
for chairmen and ex-chairmen to have some external mark of 
office : cp., the suggestion of a badge for magistrates on p. 723, 
ante. It is, however, clear that there is no power to provide 
such insignia at the public cost—be the charge £150, or 15s. for 
six badges costing half-a-crown apiece. If a wealthy inhabitant, 
of the rural district of Dartford or any other area, chooses to 
present a set of badges for all ex-chairmen now alive, and to 
hand a sum of money to trustees for providing badges in the 
future, he is at liberty to do so, but no local authority is at 
liberty to impose such a charge upon the rates. If the newspaper 
story is correct, it is indeed curious that, at this moment of all 
moments, with the clamant need for economy admitted on all 
sides, any local authority should be seriously considering a 
suggestion of the sort 


Law and Colour 

We have from time to time published notes upon legal aspects 
of the colour problem, especially as affecting persons in this 
country. How the very different conditions of the United States 
(ethnic and legal) affect the problem is discussed by Mr 
Bernard Schwartz, who is Assistant Professor of law in New 
York University, under the heading “ The Negro and the Law 
in the United States,”’ in the October issue of the Modern Law 
Review. Experience in the United States or in South Africa, 
in both of which there is a colour problem which is really serious, 
is worth studying, even in relation to the occasional difficulties 
which crop up in our own country. Mr. Schwartz writes, no 
doubt, with full knowledge of the law and practice, and of 
public opinion, in the United States, but not apparently with 
knowledge of the parallel (but different) developments in the 
Union of South Africa—we notice, by the way, in the same 
issue of the Modern Law Review a review of Professor Cowen’s 
book Parliamentary Sovereignty and the Entrenched Sections 
of the South Africa Act, which we noticed ourselves some months 
ago, dealing with a constitutional issue which at the end of 
October had got as far as the High Court in South Africa. 
Mr. Schwartz had no difficulty in showing that the courts of the 
United States, both federal and state courts, have on the whole 
tended towards enforcing equality between the races, though 
perhaps his paper was written too soon to take account of the 
curious case recently recorded in the London newspapers, 
where the municipal authority of Sioux City (of all places) 
refused burial in their public cemetery to a Red Indian member 
of the United States forces who had been killed in action, upon 
the ground that the cemetery was reserved for burying 
Caucasians (whatever they supposed that word to mean). 
Mr. Schwartz does not, we think, quite face the sort of difficulty 
which has sometimes been brought to notice in this country. 
It is one thing to say that under the American system of primary 
elections, which are held within a party and are not open to the 
electorate as such, a party may not exclude a would be candidatc 
from nomination or a Jarty member from voting on the ground 
of colour. The problem became a live one in the States by 


Rem ~ 
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ground that the covenants were a matter of private contract 

In 1948, however, it changed its mind, saying that, although the 

contract was a private matter, its enforcement was not. Some day 

English judges may have to decide the same point, if statements 

made in Parliament not long ago are correct, when certai 

strong advocates of Negro nghts sought from the late Attorney 

General support for legislation, making it an offence to refuse to 

et premises to coloured tenants. Legislation in this sense would 

be much more than establishing equality between the races— it 

would be conferring a privilege on coloured persons, since no one 

supposes otherwise that a landlord can be required by law to let 

his property to any and every applicant without exercising 

choice In other words, the problem of reconciling the views 

of those who regard all men as equal with the practical desires of 

met many persons in a mixed society, 1s more difficult than seems to be 

perty to cok j admitted by Mr. Schwartz and others who think with him. It ts 

yurts have been f l possible to combine the strongest desire for human freedoms and 

ts have had to face it, an for the equality of all men before the law with a conviction that 

on the principle of Tulk v persons of different race, with all that this implies of different 

The Supreme Court of the habit and temperament and outlook, are better apart than 
n of the principle, on the living side by side 


CUSTODY AND MAINTENANCE 


Any argument based on his being the comn ‘ custodian 
is probably answered by s. | of the Guardianship of Infants 
Act, 1925, which provides that Where in any proceedings 
before any court (whether or not a court within the meaning of 
the Guardianship of Infants Act, 1886) the custody or up 
bringing of an infant is In question, that court shall 
regard the welfare of the infant as the first and paramount 
consideration, and shall not take into consideration whether 


from any other pomt of view the claim of the f 


ather, or any 
right at common law possessed by the tather iS Superior to 
that of the mother or the claim of the mother ts superior to that 
of the tather 
In the case in point actual custody ts being exercised by the 
mother and the court would only be influenced by considerations 
It empow he co r { as to the welfare of the infant. If it considered that the child was 
That the leg cu . ! better off with his mother it would be entitled to ignore any 


the app t } ! claim of the father’s based on common law custody 


The second argument its at first glance not so easily disposed 

of, but here is a statutory provision to which, if possible, effect 

sixteen the . to custody li must be given rliament has decreed that in certain cir- 
tructive to co these u cumstances a maintenance order in respect of a child may be 
extended It is true that it does not at the same time 
give power to extend the order as to custody, but as Hodson, J., 
provision f gal cus ) pointed out in Nerman vy. Norman (1950) 1 ll E.R. 1083, 
It is clear that this statute must be read so as to make sense and 

to remedy the mischief or fill in the gap in the scheme of things in 

connexion with the maintenance and education of children which 

already existed.” The enforcement of the order for the payment 

of maintenance will be as in the case of an affiliation order and 


s the subject of 


n 5 


d on the 


sintes there is nothing in the statutes governing enforcement which 


gin the Act of 1949 whi " ! ourt t makes it dependent on the existence of an order as to custody 


the age of sixteer ; [ oy , It will therefore be the duty of the courts to enforce a maintenance 
rf s So her 
189 wan order extended under the section. Obviously, if the husband 
1 child attams the 
: can prove that the child is not in the custody of his wife he 
fath would have good grounds for opposing an extension or an 
tik 
ot , application for enforcement. So, also, if it were not shown that 
Ipsing « ’ ’ ‘ evests 


it 1s expedient for the purpose of the child's education that the 
payment should be extended (Nowell v. Nowell (1951) 1 
All E.R. 474). 


of the mntat 
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CALLING OF WITNESSES NOT ON THE DEPOSITIONS 


CONTRIBUTED 


In a previous article (ante, p. 759), the duty of the prosecution 
was considered in relation to the calling by them of witnesses 
whose names were on the back of the indictment and it is 
intended here to examine the right of the prosecution at the 
trial to call witnesses who were not called before the examining 
justices, and whose names do not appear upon the depositions 
and are not, therefore, on the back of the indictment and to 
see whether this right exists where no notice of this has been 
given to the defence, which is a question upon which differing 
views have been held from time to time 

First, it may be useful to see what is the statutory provision 
relating to the night of the prisoner to see the depositions. Under 
the Trial for Felony Act, 1836, by s. 3 it was provided that all 
persons who should be held to bail or committed to prison for 
any offence against the law should be entitled upon payment of a 
reasonable sum to have copies of the examinations of the 
witnesses respectively upon whose depositions they had been 
so held to bail or committed to prison, and there was power 
given to the judge who was to preside at the trial at assizes or 
sessions to postpone the trial on account of such copy of the 
examination of witnesses not having been previously had by 
the party charged. Section 4, which is still in force, provides 
that all persons under trial shall be entitled at the time of their 
trial to inspect, without fee or reward, all depositions or copies 
thereof which shall have been taken against them, and returned 
into the court before which the trial shall be had 

Section 3 of the above Act. was repealed by s. 34 of the 
Indictable Offences Act, 1848, but has been re-enacted in sub 
stance by s of this Act which now governs the procedure in 
this matter. This s. 27 provides that At any time after all 
the examinations aforesaid (before the justices) shall have been 


7 


completed, and before the first day of the assizes or sessions or 
other first sitting of the court at which any person so committed 
to prison or admitted to bail as aforesaid is to be tried, such 
person may require, and shall be entitled to have, of and from 
the officer or person having the custody of the same, copies of 
the depositions on which he shall have been committed or bailed 
on payment of a reasonable sum for the same not exceeding at the 
rate of 14d. for each folio of ninety words.” (See as regards the 
importance of this section R. v. Murray (1935) 25 Cr. App. R 
129.) 

Secondly, coming to the cases in which this question has 
arisen, in R. v. Connor and Another (1845) | Cox C.C. 233 
where a true bill had been returned by the grand jury against 
the prisoners for arson, counsel for the prisoners applied to the 
court to be allowed to look at the bill, and take a list of the names 
of the additional witnesses copies of which had been refused to 
the prisoners, where the witnesses had been obtained by the 


prosecution since the committal of the prisoners and the return 


of the depositions, copies of which had been supplied in the 


usual manner. Patterson, J.. while stating that he had no power 
to comply with that request since the Act of 1836 only allowed 
the prisoners to obtain copies of the depositions, said that he 
thought that there ought not to be any opposition to the applica- 
tion, and counsel for the crown assented to it. In making these 
observations the learned judge stated that it was certainly very 
desirable that the whole evidence shouki be supplied to the 
prisoners, and he went on to say: “I do not understand that 
any complaint is made here of any undue withholding of evidence 


before the magistrates in answer to the argument that the 
prosecutor might keep back the most important witnesses when 
before the magistrate 

In the later case of R. v. Ward (1848) 2 C. & K. 759 it appears 
that depositions were not regarded as being for the protection of 
the prisoner, and material evidence was allowed to be given 
against a prisoner at the trial in addition to what appeared from 
the depositions to have been given against him before the 
justices, although it was stated that he ought to be informed of 
the character of such evidence. There, in a trial for burglary, 
counsel for the prisoner, referring to the Act of 1836 in addressing 
the jury complained that, by reason of some material evidence 
given by one of the witnesses of which there was no statement in 
his deposition, the information which the legislature intended to 
be given to the prisoner by means of the depositions had been 
withheld, and the object of the statute defeated. In his summing- 
up, however, Cresswell, J.. says this as regards this objection 
“ The learned counsel for the prisoner is in error in supposing 
that the depositions are taken for the purpose of affording 
information to the prisoner. The object of taking the depositions 
is, that if any of the witnesses, whose evidence is given before the 
magistrates, should be unable to attend at the trial, or die, 
there should not by reason of this, be a failure of justice. That is 
the real ground on which the depositions are taken; and 
until within a very few years, the prisoner had no right even to 
see them. It has, however, been thought right that the prisoner 
should see them (referring to the 1836 Act), in order that he 
may know why he was committed. It is, therefore, by no means 
incumbent on the prosecutor to abstain from giving, at the trial 
any additional evidence which may be discovered subsequently 
to the taking of the depositions. But at the same time it is only 
fair that the prisoner's counsel should be apprised of the 
character of such evidence 


The question then arises with regard to the course to be 
followed when a witness is produced at the trial who was not 
called before the justices and whose evidence does not, therefore, 
appear on the depositions, and in respect of whose evidence the 
prosecution has given no notice to the prisoner that it ts their 
intention to call him. In such a case is his evidence admissible 
or not? Although there appears to have been a difference of 
opinion on this point, the authorities support the view that 
such evidence is admissible, but that the failure to give the neces- 
sary notice beforehand to the prisoner is a matter upon which 
strong comment will be made by the judge at the trial, and the 
court have stated that, in a case where no such notice has 
been given, an adjournment will be granted to the defence if 
the prisoner has been taken by surprise by the additional 


evidence 


In the first case R. v. Stiginani (1867) 10 Cox C.C. §§2, 
where such evidence was sought to be called by the prosecution 
of which no notice had been given to the prisoner, Willes, J., 
refused to allow the evidence so tendered to be admitted. In 
coming to this conclusion the learned judge stated that the object 
for which the Legislature required depositions to be taken was 
that the person charged might know what was going to be proved 
against him, and who was going to prove it, and thus might be 
able, ‘f necessary, to make inquiries as to the character of the 
witnesses on the part of the prosecution, or prepare to defend 
himself in any way he thought fit; and that such object would 
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lefeated, if witnesses, not ecxamined before the 

were allowed to be produced at the trial, without 
ntumation to the prisoner either of their names or 

were going to prove, and that in his opinion, not 

d the prosecution m such a case furnish the prisoner 
ittorney with the names of intended witnesses. but also 


with the substance of what it was expected they would prove 


However, in the later case of R. v. Greenslade (1870) 11 Cox 
(.C. 412, Willes, J., retracted from the opimion which he was 
reported to have thus expressed in the above case. There a similar 
question arose upon which counsel for the prisoner objected 
that it was most unfair to call a witness who had not given evid- 
ence before the magistrate, and whose name and the substance of 
whose evidence had not been given to the prisoner or to his 
sttorney, and also that it was contrary to the usual practice in 

minal courts, and he referred to the previous decision of 
Willes, J. in support of his argument Brett, J.. however 

verruled the objection and admutted the evidence, but in so 
loung he stated subsequently that he had consulted Willes, J., 
eference to his pudgment which had been referred to, and that 

he had his authority for saying that his judgment there was in- 
rrectly reported, and that he (Willes, J..) was of opimon that 
but that 
f its production ought to be given to the 


f the evidence was relevant, it ought to be received 
rentice 
hes attorney, and that, if such notice was not given 

sulmect for strong comment 
wy be observed that in a note to the report of this case 
there appears a statement signed by Willes, J., as follows 
Ihe report of Ree. v. Pietro Stiginani erroneously states 
1 the evidence not to be admussible in point 
the statutory exception of treason), evidence 
has not been given is admissible but the 


came to the bench was, and it ts, I think, a proper 


practice, that the names and a concise statement of the proofs of 
the witness who had turned up since the committal, and more 
especially if they speak to new facts, ought to be supplied to the 
judge in time to charge the grand jury, and at all events to the 
prisoner or his counsel. The result of the present occasional! lax 
practice is, on the one hand, that a judge may tell the grand 
jury to throw out a bill for want of evidence supplied by the 
additional proof, and on the other that a prisoner or his counsel 
may have evidence sprung upon him by surprise. This rarely 
happens, but it ought to be made practically impossible by 
following the correct practice. I never let evidence, of which 
notice has not been given, pass without strong observation.” 


Finally, as regards the granting of an adjournment, in 2. v. 
Wright (1934) 25 Cr. App. R. 35, Avory, J., in giving the judg- 
ment of the Court of Criminal Appeal dismissing an appeal in 
a case of larceny and conspiracy to steal, rejected one of the 
grounds of appeal, namely, that evidence was given at the trial by 
the prosecution in the form of two specimens of the prisoner's 
handwriting of which no notice had been given to him that 
these were to be introduced. The learned judge there stated 
that, while it was quite true that there was an omussion to give 
specific notice of this, at most it was a grievance and could not 
affect the admissibility of the evidence put before the jury, but 
that, if the appellant or his counsel thought that he was being 
prejudiced by having had no notice and really desired to call 
expert evidence to deal with the question of handwriting, he 
could have applied for an adjournment, but that he did not do so. 
(See also R v. Flanagan 41884) 15 Cox C. C. 403, where Butt, J., 
stated that he could not exclude certain evidence which did not 
appear on the depositions and which had not been able to be 
communicated by the prosecution to the defence until the 
morning when it had been produced in court, but that, if the 
prisoner's advisers desired it, he would postpone the case so that 
they might obtain evidence to answer to it.) M.H.L 


SUPERANNUATION — POLICE AND OTHERS 


' 


g made at present to alter pensions payable to 
mployees, and the cxisting provision for police 
lependants 1s also under review It may be 

» look at the jungle of legislation governing 

{ 


» consider how the various measures could 


t with the ordinary pension receivable by the 

self, The Local Government Superannuation Act 

4 ipplies to most employees (excluding teachers) and pro 
vides an annual pension of 160th of the last five years’ average 
muneration for each completed year of contributing service, 

1 half that amount for each year of non-contributing service 
Pensions commence to be payable between the ages of sixty and 
sixty-five after forty vears’ service, Or at age sixty-five with a 
mmmum of ten years’ service The maximum is 40, 60ths of 
iverage remuneration. New entrants must suffer an abatement of 
their pensions equal to their national insurance pension rights 
rrent contributions by officers are six per cent. and servants 
f remuneration, subject to a reduction of | id 


man and Iy. dd. per week for a woman in the case 


ons are governed by the Teachers’ (Super 
1918 to 1946. They amount to | 80th of the 
iverage remuneration for each completed vear of 
* cd service Pensions are oayable after 


ne service f which at least ten must be 


pensionable, at age sixty or on retirement, whichever is the 
later. The maximum is 40/80ths of average remuneration but 
in addition a lump sum is payable on retirement calculated at 
1/30th of average remuneration for each year of pensionable 
service with a maximum of 45 30ths. To avoid duplication 
of benefits, when national insurance retirement pension is payable 
an appropriate reduction of the teacher's pension is made. 
Teachers contribute five per cent. of their salaries towards pen- 
sion costs; an appropriate reduction is also made in 
contributions an account of national insurance retirement 
pension 

Employees of the National Health Service receive two-part 
pensions broadly similar to teachers, subject to the differences 
that the maximum annual payment is 45/80ths of average 
remuneration, that the latter is based on three years instead of 
five, that only a minimum period of ten years’ service is necessary 
to qualify for a pension at age sixty, and that the maximum 
lump payment is higher at 135 80ths, being based for a single 
man on 3/80ths for each year of contributing service and 3/160ths 
for each year of non-contributing service, and for a married man 
on one-third of these figures. Contributions are at the same 
rates as under the Local Government Superannuation Act, 1937 

We may call the foregoing the plain clothes services, although 
there are certain exceptions to this generalization. Nevertheless 
the term may serve to indicate the difference from the police and 
firemen, whose organization is more closely allied to the 
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military, and where because of the nature of their duties retire- 
ment comes earlier, pensions being adjusted accordingly 
Both policemen and firemen in the lower ranks can retire after 
twenty-five years’ service with a pension of 30/60ths of 
pensionable pay, rising to 40/60ths after thirty years. In the case 
of police pensionable pay is the average remuneration for the 
three years preceding retirement: for firemen the rate of pay 
immediately before retirement is the basis. While a policeman, 
can retire at any time after completing twenty-five years’ service 
irrespective of age, and receive the appropriate pension, a fireman 
cannot be paid more than a half-pay pension until he is over 
fifty-one years of age, and the full pension of 2/3rds of pay is not 
payable before reaching age fifty-five. Both classes of employee 
suffer abatement of their pensions equal to their national 
insurance pension rights, and both pay pension contributions 
at the rate of five per cent. less 1s. 2d. per week. 


We may compare all these provisions with those covering 
civil servants. The latter are entitled to two-part pensions of 
which the annual portion is calculated at 1/80th of average pay 
(over the three years preceding retirement) for each completed 
year of service, subject to a maximum of 40/80ths, while the 
part payable by lump sum equals 3/80ths for each year of service 
with a maximum of 120/80ths. Both parts of the pension can be 
increased by service after normal retiring age ; the annual pen- 
sion to a maximum of 45/80ths and the lump sum to 135/80ths. 
Abatements of the pension are made to correspond with national 
insurance pensions. No contributions are paid by civil servants 
towards the cost of their ordinary pensions scheme. 


It will have been noticed that there are only two types of 
pension. What may be called the one part pension, that is, an 
annual payment only, applies to most types of local government 
employee including for this purpose policemen and firemen, 
while the two part pension (a reduced annual payment plus a 
lump sum) applies to teachers, to employees coming under the 
National Health Service scheme, and to the civil servant. Most, 
if not all, post war local Acts have given power to apply pro- 
visions similar to the National Health Scheme to classes of 
employees formerly subject to the 1937 Act, and it is believed that 
conversations now proceeding between representatives of the 
Government and of the Local Authority Associations are directed 
to securing similar amendments on a national basis. The police 
and fire services are not included in these proposals but it is 
possible that they too will be involved eventually. 

We now consider the provision made for widows and depen- 
dants by the various schemes. 

The Local Government Superannuation Act, 1937, contains 
no provision, other than allocation from the employee's own 
pension ;: the same position applies to teachers except that a 
death gratuity (equal to the greater of (a) the lump sum which 
would have been payable had the teacher retired owing to ill 
health, and (+) the average annual salary less any lump sum or 
short service gratuity previously paid) is payable where not less 
then five years’ pensionable service is reckonable. 


The National Health Service Superannuation Scheme provides 
for a widow's pension equal to one-third of her husband's 
pension or, if he died in service, one-third of the pension to 
which he would have been entitled at the date of death. To be 
eligible he must have completed ten years’ service. There is also 
provision for a death gratuity equal to 1/80th of remuneration 
for each year of contributing service subject to a minimum of 
five years’ service having been completed. 

The Civil Service scheme contains similar provisions except 
that the death gratuity is equal to a year’s pay or the retiring 


lump sum which would have been payable at the date of death 
whichever is the larger. 

A different method is applied in the case of the police and fire 
services, where fixed annual sums are payable dependent on 
rank and not on length of service. In the case of the fire service 
the payments are : 

Per Annum 

Rank up to Sub-Officer - ds £30 
above Sub-Officer but below Assistant 
Chief Officer : ; £40 

Assistant Chief Officer or Chief Officer a £50 
The corresponding police figures are : 

Ranks below Inspector r £50 

Inspector on - . - ; £60 

Ranks above Inspector . ‘ ‘ rr £70 

For policemen and firemen there is an alternative payment 
based on a percentage of average weekly pay varying according 
to length of service of the deceased policeman and reducible 
by widow's benefit under the National Insurance Act, 1946. 
The percentages are so fixed, however, that this alternative is 
less favourable to all but the highest ranks. Both services may 
fee! the need of improvement in these provisions in the light of 
the comparisons made : if so, they will be faced with a number 
of alternatives which we set out and leave for discussion : 

1. Should the present flat rate payments be continued 
separately from any other provision which might be made for 
widows, or should they be merged in a payment similar to those 
provided under the National Health and Civil Service schemes ? 
(Under the present schemes they are, of course, covered by the 
five per cent. contribution : this may have some bearing on the 
view taken.) 

2. If the flat rate payments are to be continued separately 
is any addition desired to bring the total widow's pension to 
something approaching the amounts receivable under the 


National Health and Civil Service schemes ” 

3. If it is desired to increase the widow's pension either by 
adding to the flat rate sums already payable, or by abolishing the 
flat rates and substituting a new calculation, both methods being 
designed to produce figures equivalent to those under the other 
schemes, how is the increased cost to be met? Readers of the 
Oaksey Report will remember that reference was made to this 
question. The Committee commented : 

Having regard to the very small contribution made by 
the men towards the cost of pensions, we think that any sub- 
stantial improvement in the awards to widows and children can 
be conceded only in return for additional contributions. . . We 
hope it will be possible for the representatives of the service to 
consider more favourably than they have hitherto done the 
possibility of adding on a contributory basis to the provision 
made for their dependants under our proposals. We should 
expect the police authorities to contribute to any new supple- 
mentary scheme which may be devised.” 


4. Assuming the Home Office and the local authorities were 
prepared to meet part of the cost, how would the police and 
firemen meet their portion? The obvious difficulty arises in 
the case of those men now serving. Should there be initially a 
graded system of benefits depending on the number of years 
contributions made? If not, would they be prepared to pay 
back contributions ? If not, would they be prepared to follow the 
lead of other superannuation schemes and take part of their 
Own pensions as a lump sum, thus incidentally providing a sum 
from which arrears of contributions could, in effect, be deducted. 

Vested interests make co-ordination difticult as the differences 
quoted in this note make clear, and in the case of the police and 
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and if only because of the possible savings in cost and general 
simplification of administration, we hope that further progress 
will be made towards standardization on this basis 


MISCELLANEOUS INFORMATION 


LICENSING LAWS 


here 
lance w 45 of the Finan Act 
, 


theless, we would welcome a wider definition which 


accor 


many of the smaller hotels and inns capable of pro 


B. Residents’ Guests 


’ The present law, which prevents a person resident at an hotel 
offering | non-resident guests | yAicating hquor, except during 
permitted hours, i another regulation incomprehensible to tourists 
The disat mposes should be removed in the case of premises 
where a genuine hotel business is carried on, as recommended by the 
Royal Commission on Licensing (England and Wale 1929-31, 


Paragraph 273 





Under the present law, while intoxicating lic may be sold or 
ipphied to a 6 resident in a hotel or other licensed premises 
(or ina stere ! at any hour, he may not treat any non- 
fent guest except during permitted hours We recommend 
that this disability should be removed in the case of premuses in 
respect of which a hotel licence has been granted, subject, however, 
to the limitation that intoxicants should not be supplied to or 
consumed by any non-resident guest alter midnight 
From the point of view of the tourist we do not consider it desirable 
to place any limitation on the time when intoxicants may be supplied 


resix 


Oo non-resident guests 


Cc. Clubs 


10 The licensing (Consolidation) Act, 1910 ‘ ides that 
a< ~ summary jurisdiction may make an order ' “2 a club 
to be struck off the register if persons are habitually admitted as 

rembers without an interval of at least forty-eight hours between 
their nomination and admission. This seriously limits the use of club 
facilities, particularly in London, which are very popular with overseas 
visitors especially those who are here on business. We suggest that in 
the case of clubs in the metropolitan area which hold a Special Hours 
certificate under the 1949 Licensing Act, there should be no stipulated 
del 1y between the nomination and admission of overseas visitors 


D. Special Hours Certificates (Licensing Act, 1949) 


11. We have two proposals to make. (a) The law relating to Special 

Hour icates should not apply exclusively to the metropolis. There 

are few, if any, places outside London where Special Hours certificates 

are wanted for daily operation the whole year round. However, many 

resorts and other places outside London could offer a much needed 

: improvement in the standard of entertainment if the facilities allowed 

- : ‘ . by Special Hours certificates were available for one or two nights a 
week, during the tourtst and holiday season, or throughout the year 


‘ 


(+) Section 21 of the 1949 Licensing Act, which specifically prevents 
Special Ho ‘ from affecting “ the sale, supply or con- 
sumption of intoxicating liquors at any tume on Sunday should be 
amended There in Our Opimon, no good reason why liquor should 
not be consumed after mid 


and holida ‘ r $s the most popular day in the week for visits to 


might on Saturday which, especially for tourrst 


International Air Ports 


y complaints from 5 gers arriving and 
ties bia g drir at the airports 
of ar 

urports, 

with obvious 

espective of t urs I SHON Was COn- 
the Rov al Con ‘ ; r d ‘ time wl <T ong 


travel was in it t should be possibile to introduce 
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a special concession for passengers at the main international airports, 
enabling drinks to be obtained immediately pnor to depature, and 
immediately after arrival, in the reception lounges The departure 
lounge for outgoing passengers and the arrival lounge for incoming 
Passengers are reserved for passengers who have either passed through 
Customs and other formalities, or have not been officially landed in 
the country. It should therefore be a simple matter to grant such 
persons unrestricted facilities for buying intoxicants 


F. Scotland and Wales 


bove recommendations, designed as they are to meet the 
Position in England, may not 
with difficulties in Scotland and ales, which in 
tcharacter. The Scottish and Welsh Tourrst 
inable to express an opinion on the above recommer 


SOME CASES ‘ 
Boards have fel 

dations. It possible that the adoption of some of them may arouse 
considerable opposition in Scotland and Wales Nevertheless, it is 
certain that if the maximum benefit is to be derived from tourist and 
holiday traffic, some action designed to have similar effects to the 
recommendations in this memorandum is necessary, so that the 
present restrictions which holiday visitors find so irksome can be 
removed 


Appendix A. Powers of the Licensing Justices 


(1) Licensing Benches and Exemption Orders 

14. We have been informed that in certain parts of the country 
the Licensing Justices appear very arbitrary in their decisions. In 
certain areas, for example, great difficulty is reported in obtaining 
even a conditional licence. In our view the sole criterion for granting 
licences should be the needs of the area 

15. Outside the metropolitan area there is a marked lack of 
uniformity in the times of closing allowed under exemption orders (/.« 
extensions of permitted hours for special occasions), as between 
neighbouring localities. We feel that it is unreasonable that at, for 
example, New Year celebrations in establishments on one side of a 
Street, intoxicants should be obtainable for a considerably shorter or 
longer period than in establishments on the other side of the same 
street, which happens to be in the jurisdiction of another licensing 
authority. We suggest that official guidance on the times of later hours 
to be granted under exemption hours might ensure a greater degree of 
uniformity as between one locality and another 


(un) Structural Alterations 

16. The position regarding structural alterations to licensed 
premises needs fresh consideration The consent of the Licensing 
Justices and the power of the Justices in respect of alterations (1910 Act 
ss. 71, 72) should be restricted to alteration in those parts of the pre- 
muses wholly or mainly used for the serving of intoxicants 

17. The delay involved under the present procedure, where the 
specific consent of the Justices has to be obtained for even the most 
minor alterations, under peril of forfeiting the licence, ts often long 
enough to cause serious inconvenience 

18 This point was covered in the report of the Royal Commission, 
1929-31 The following paragraphs (222/223) seem particularly 
relevant 

* Under s. 71, the consent of the justices must be obtained for any 

alteration in on-licensed premises which gives increased facilities 

for drinking, or conceals from observation any part of the premises 

used for drinking, or which affects the communication between the 

part of the premises where intoxicating liquor is sold and any other 

parts of the premises, or any street or other public way. No appeal 

is provided against refusal of consent 7 

“It was frequently represented to us by witnesses that in the 

exercise of these powers the justices have hindered the progress 

of necessary and legitimate improvements by refusing their 

sanction to any alterations involving an increase of the area 

available for drinking, or by demanding heavy additional expendi- 

ture as a condition of passing the plans. We think that there is 

some substance in this complaint 9s 
(in) Z wing Ses ns 

19. We believe that it is in the public interest that the licensing 
justices should where required, be prepared to grant licences to hotels 
and restaurants more frequently than once a year, and at least twice a 
year. In Scotland the licensing courts meet half-yearly, in Apml and 
October, but in England and Wales s. 10 of the 1910 Licensing Act 
stipulates an annual session. It is unreasonable that establishments in 
England and Wales should have to wait, in extreme cases, for as long 
as twelve months before being able to offer the public facilities for 
buying intoxicants. The effect of this delay is particularly severe on 
those hotels and restaurants which aim to contribute to the country’s 
vitally important export drive by catering for overseas visitors 


Appendix B. Weights and Measures 


(i) Standard Measures for Wines and Spirits 

20. The Association has considered the recommendation of the 
Committee on Weights and Measures in regard to standard measures 
for wines and spirits. This matter will be examined further and may be 
the subject of an additional recommendation 


(it) Beer and Cider Glasses 

21 The practice of serving beer and cider in regulation glasses 
which have to be filled to the top is unhygienic. It makes it almost 
impossible to keep counters, tables and trays clean and dry, and the 
inevitable slopping and spilling is offensive and unpleasant. Visitors 
from overseas who are not used to drinking in such conditions have 
frequently complained of this almost universal practice in British bars 

22 The first paragraph of reg. 35 of the Weights and Measures 
Regulations, 1907 (made under the Weights and Measures Act, 1904) 
illows the use of glasses, the capacity of which is marked by a line at 
least two inches long and not less thar 4 mc or more than 14 inches 
from the brim of the glass 

23. We would urge the licensed trade to give favourable considera- 
tion to the desirability of taking advantage of this provision, We 
appreciate that the change can only be effected over a period of time, 
but we feel certain that it would be well worthwhile 


ASSOCIATION OF METROPOLITAN TOWN CLERKS 


The fourth annual dinner of the Associate Members of the above 
Association was held at Lord’s Hotel, St. John’s Wood, on Friday, 
November 2, 1951, when there was a record attendance of seventy- 
seven members and their guests 

The Chairman was Mr. C. W. Armstone, LL.B., deputy town clerk 
of Fulham, the vice-chairman, Mr. E. J. Pitt, M.A., deputy town clerk 
of Southwark, acting as toastmaster The toast of the Associate 
Members was proposed by Mr. S. E. Freeman, town clerk of Bermondsey 
and president of the Association, in an able speech punctuated by 
witty anecdotes, to which the chairman replied in similar vein. The 
toast of the Visitors was proposed by Mr. A. E. Odell, deputy town 
clerk of Poplar and this year’s London district chairman of 
N.A.L.G.O., to which Mr. S. M. Gore, LL.B., deputy town clerk of 
Wolverhampton and chairman of the Associate Section of the Society 
of Town Clerks, suitably responded 

Other principal guests were Mr. David Jenkins, O.B.E., town clerk 
of Woolwich and hon. secretary and treasurer to the parent 
Association, Mr. Frank Howarth, LL.B., town clerk of Widnes and 
the first and only honorary member of the Associate Section, 
Mr. R. H. Williams, LL.B., deputy town clerk of Hendon and hon. 
secretary to the Associate Section of the Society for Town Clerks, 
and Mr. S. Yates, deputy borough treasurer of Twickenham 

Contributing factors to the informality and conviviality of the 
proceedings were the foolery of Messrs. Bennet: and Williams, 
entertainers, who (inter alia) endeavoured to teach the president and 
the chairman a card trick which somehow did not quite come off and 
an impromptu concert party of deputy town clerks consisting of the 
vice-chairman, the hon. treasurer (Mr. E. Parry Evans of Kensington), 
Mr. T. D. O'Brien, LL.B., of Westminster, Mr. G. T. Lioyd of 
Holborn and the hon. secretary (Mr. W. E. Lisle Bentham of 
Lewisham) whose sly digs at the onerous duties of deputies, the immi- 
nence of “ O. & M.” investigations and the protractedness of salary 
negotiations caused much amusement. The chairman was presented 
with a souvenir of the occasion in the shape of a gilt propelling 
pencil with an appropriate quip about his being “ ever sharp.” 


COMPENSATION ON REMOVAL OF ADVERTISEMENTS 


Some doubt seems to have arisen as to what compensation local 
planning authorities may have to pay if they require the removal of 
existing outdoor advertisements under the “ challenge" procedure 
laid down in the Town and Country Planning (Control of Advertise 
ments) Regulations, 1948, S.1. 1948, No. 1613. It is understood 
that this question of liability to pay compensation is being considered 
by several local planning authorities and that at least one authority 
has decided to take no action on the challenging of existing advertise- 
ments until the matter is cleared up 

It is clear that loca! planning authorities will have to pay compensa- 
tion, under s. 32 (2) of the Town and Country Planning Act, 1947, for 
the cost of removing the advertisements and the cost of restoring the 
sites to their former condition. This provision is repeated in the Town 
and Country Planmng (Control of Advertisements) Regulations, 
1948, where the procedure for making such claims ts set out in reg. 30 

What is not so clear is whether loca! planning authorities will be liable 
under s. 20 of the Town and Country Planning Act, 1947, to pay 
compensation to the owners or lessees of land on which advertisements 
were erected for the decreased value of their interests. Section 20 
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ompensation which local planning authorities may have to 
removal of existing advertisements will have to be borne 

because the £400 million fund established by the Act is 
npensate owners for the of their general development 
iid not seem to cover compensation payable on the 


vemecnts 


CANAL BOATMEN’S CHILDREN TO HAVE THEIR OWN 
HOSTEL 

A hostel which has been opened in Erdington, Birmingham, for the 
children of boatmen operating boats on the canals between Liverpool 
and London, is the first of its kind im the country. As an experiment, 
five children will live at Wood End Hall, Erdington, till the end of the 
Christmas Term and attend a neighbouring primary school. In 
January, twenty-five children aged between seven and ten, will attend 
the school for the whole term 

All types of schools will be available to the children as they become 
ready for them. The scheme will be operated by the Birmingham 
Education Committee 


DISTRIBUTION OF GERMAN ENEMY PROPERTY 
NEW ORDER IN COUNCIL CHANGES “ RELEVANT TIME ” 
DATE 

Certain difficulties which arose in connexion with the Distnibution of 
German Enemy Property (No. 2) Order, 1951, over the fixing of 
September 30, 1951, as the “ relevant time” at which it had to be 
shown that a debt in respect of which a claim was made was a debt due 
to a British person, have now been cleared up. 

The Board of Trade state that in accordante with the announce- 
ment made on November 8, a new Order in Council (the Distribution 
of German Enemy Property (No. 2) (Amendment) Order 1951 (S.L 
1951 No. 1943)) has now been made fixing November 7, 1951, as the 
“ relevant time ™ in place of September 30. 

In cases where a German enemy debt together with the right to 
claim 1s sold after November 7, provision is made in the new Order to 
enable the Administrator to accept a claim from the purchaser. 

The Amendment Order, like the principal Order, will come into 
force on February 1, 1952. 


REVIEWS 


Law Relating to Hovpitals and Kindred Institutions. Supplement to 1949 
(Second) Edition. By S. K. Speller London : H. K. Lewis & Co., 
Lid. Price 12s. 6d. net 
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The Habitual ( riminal By Norval Morris. 1 ondon 


(-reen and Co. Lid. Price 27s. 6d. net 
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the publications of the London School of Foonomics 
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Lecturer in Law the University of 
onclusions and some predictions 
vod to be a term of art English law, but 
iM Morr states at the outset what he 
le of his book As he truly says 
but definitions serve their 


it of investigation. For the 


purposes of his book he defines “ habitual criminal” as “ one who 
possesses criminal qualities inherent or latent in his mental constitution 
(but who is not insane or mentally deficient); who has manifested 
a settled practice in crime ; and who presents a danger to the society 
in which he lives (but is not merely a prostitute, vagrant, habitual 
drunkard or habitual petty delinquent).” He proceeds to discuss 
methods of punishment and treatment that have been employed in the 
past and leads on to the most recent changes effected in this country, 
observing on the way that no penal system has ever rationally pursued 
its aims, which is probably true 

Mr. Morris finds a considerable measure of scepticism in England 
as to the study of comparative law, it being often contended that 
political and social conditions in this country differ so much from those 
of other countries that comparison is of little value. Nevertheless, he 
does examine the law of many other countries, devoting special atten- 
tron to some of the British Dominions, where ideas and conditions are 
often fairly comparable to our own. He recognizes the comparative 
failure of the earlier form of preventive detention, contrasting it with 
that provided by s. 21 of the Criminal Justice Act, 1948, and suggests 
that “ though not specified in the Act, a previous sentence of corrective 
training will gradually become, in practice, a condition precedent to 
the imposition of preventive detention,” which is an interesting 
speculation and may prove to be a shrewd prophesy 

The author admits the excellence of our criminal courts as courts of 
trial, but, in common with many others, he is not so happy about the 
courts as the authority to impose sentences. Their success in finding 
facts and applying law he attributes to their unemotional, painstaking 
and objective approach, and he submits that their relative failure to 
choose the right sentences is due to their emotional, expeditious and 
subjective reaction to the established offence and the convicted criminal. 
Here, indeed, ts abundant material for reflection and discussion. 

In one chapter there is an analysis of the cases of thirty-two 
“ preventive detainees,” while in the next chapter the cases of 270 
* confirmed recidivists ” are examined. It has to be borne in mind 
that in this book the terms “ habitual criminal " and “ recidivist ™ are 
not loosely interchangeable, the former being used only where the 
author's own definition applies. The last chapter deals with follow-up 
studies and prediction tables 

The problem of persistent offenders constantly presses upon those 
who are interested in the prevention of crime and the treatment of 
criminals. Persistent offenders are a comparatively small number, but 
many of them are a constant danger to the community, still more of 
them are a frequent nuisance. What should be done with them is a 
matter upon which many people are prepared to offer an opinion, but 
only a few with adequate knowledge. Mr. Morris's careful and 
thorough study adds to knowledge and will help to clear the minds of 
many students of criminology and penology. 
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LAW AND PENALTIES IN 
COURTS 


OTHER 


PRISON FOR A WOMAN WHO ABETTED A MOTORING 
OFFENCE 


Two defendants appeared at Guildford Magistrates’ Court on 
October 26 last, to answer charges arising out of an unauthorized 
journey on a motor cycle 

he male defendant was charged with driving the motor cycle 
when disqualified for holding or obtaining a licence, contrary to s. 7 
of the Road Traffic Act, 1930, and the female defendant was charged 
with unlawfully aiding and abetting the first defendant to commit 
the said offence, contrary to s. 5 of the Summary Jurisdiction Act, 1848 

For the prosecution it was stated that the male defendant was 
convicted at Southampton Magistrates’ Court on September 7, 1951, 
for using a motor cycle without third party insurance and was fined 
£2 and disqualified for twelve months. This fact was known to the 
second defendant 

Two days later the second defendant was injured in an accident to 
a motor cycle driven by the first defendant, the second defendant 
riding as pillion passenger 

A sister of the female defendant gave evidence that on September 9, 
the female defendant came to her home in the afternoon when the male 
defendant was cleaning his motor cycle, and was then informed that he 
was preparing his motor cycle for sale as he had had his licence taken 
away. At 10 p.m. the same day she was standing with her husband and 
the two defendants outside a hotel, waiting for a bus, when the female 
defendant said that if a bus did not come she would miss her train and 
the male defendant said “ I will take you home.” 

Both defendants elected for summary trial and pleaded guilty, and 
neither was legally represented 

The male defendant was sentenced to one month's imprisonment 
and the female defendant to fourteen days’ imprisonment. 


COMMENT 


Mr. R. H. Percy, Clerk to the Guildford Justices, to whom the writer 
is greatly indebted for this report, states that the reason why evidence 


was called, although both defendants pleaded guilty, was in order that 
any facts which might assist in finding “ special reasons * might be 
brought out. Mr. Percy adds that the justices, before deciding on the 
penalty to be inflicted considered the judgment delivered by Lord 
Goddard, CJ., in Line v. Hersom (1951) 115 J.P. 494 

It will be recalled that subs. 4 of s. 7 of the Road Traffic Act, 1930, 
provides that if a person who is disqualified for holding or obtaining 
a heence drives a motor vehicle while disqualified, that person shall be 
liable on summary conviction to six months’ imprisonment, or, if the 
court thinks that, having regard to the special circumstances of the 
case, a fine would be an adequate punishment for the offence, to a fine 
not exceeding £50 or to both such imprisonment and such fine 

It will be remembered that in Line v. Hersom, supra, the defendant 
had been convicted by the Watford Justices of driving a motor van 
while uninsured and also when disqualified, and had been sentenced to 
one month's imprisonment for each offence, the sentences to run 
concurrently. Hertford Quarter Sessions on appeal had substituted a 
total fine of £15 for the two sentences, and the prosecutor appealed 

The Appeals Committee stated a Case and inquired whether, in the 
circumstances, they were justified in substituting a fine for imprison- 
ment and they added that they were of the opinion that in all the cir- 
cumstances of the case a fine would be an adequate punishment 

Lord Goddard, in the course of a lengthy judgment which should be 
closely studied by all who have to adjudicgte upon charges brought 
under s. 7 of the Act of 1930, held that no different meaning was to be 
attached to the words “ special circumstances ™ in s. 7 (4) of the Act 
from that applying to the words “ special reasons ™ in ss. 15 (2) and 
35 (2) of the Act, and that the proper interpretation of s. 7 (4) was that 
on proof of the offence of driving when disqualified, the sentence 
should, prima facie, be one of imprisonment and that, as no special 
circumstances existed in the case under consideration, the sentence 
imposed by the justices in respect of the offence (which was described 
by the Lord Chief Justice as being very lenient), must be restored 

Although, as is universally known, aiders and abettors are liable to 
the same punishment as the principal offender, either under the pro- 
visions of s. 5 of the Summary Jurisdiction Act, 1848, or s. 8 the 
Accessories and Abettors Act, 1861, it is, nevertheless, almost with a 
sense of shock that one appreciates that an offence such as was com- 
mitted by the female defendant in this case may be punished by 
imprisonment. There car be no doubt that the Guildford justices 
applied the law as laid down in Line v. Hersom, supra, logically, but 
it 1s to be doubted whether Parliament ever anticipated that a position 


MAGISTERIAL AND 


would arise in which a defendant convicted of aiding and abetting an 
offence under s of the Act of 1930 would be sentenced to 
impnsonment . R.L.H,. 


No. 85 
A POLICEMAN AND A LICENSEE IN TROUBLE 

A former police constable appeared at Swansea Magistrates’ Court 
on November 21, 1951, charged first with drinking beer outside per- 
mitted hours in a local public house contrary to s. 4 of the Licensing 
Act, 1921 ; secondly, with aiding and abetting the licensee of the public 
house to allow him to remain on the premises while on duty but not 
in the execution of his duty ; and thirdly, with aiding and abetting the 
licensee to supply beer to him while he was on duty but not in the 
execution of it 

The licensee was charged first with allowing a police constable 
to be on the premises while on duty but not in the execution of his 
duty, contrary to s. 78 of the Licensing (Consolidation) Act, 1910 ; 
secondly, with supplying beer to the policeman while on duty, contrary to 
the same section, and thirdly, with supplying beer to him outside 
permitted hours, contrary to s. 4 of the Licensing Act, 1921. 

For the prosecution, evidence was given that after the police con- 
stable had been found at the rear of the premises by another policeman 
an inspector ordered him to police headquarters and saw him there 
after he had finished his investigations at the public house. The police 
constable said “ Before you start, sir, 1 want to tell you | admit 
being in the pub and drinking.” Told that he would be reported 
the police constable replied “1 am very sorry, | have let the force 
down. You shal! have my resignation first thing in the morning.” 

The police constable, who was stated to have resigned from the 
police force and now to be in another job carning £7 a week, was 
fined a total of £6 

The licensee, who pleaded not guilty to the first two charges, stated 
in evidence that the policeman knocked on the door and asked if he 
could use the lavatory. The policeman later came downstairs, asked 
for cigarettes and was told there were none, and then asked if he could 
have a drink. The licensee said he gave the policeman a pint and that 
he had only been in the public house ten minutes when other police 
came to the door. He admitted that he knew the policeman was on 
duty at the time 

The justices convicted and fined the licensee a total of £20 


COMMENT 
Section 78 of the Act of 1910 which deals with offences in relation 
to constables prohibits, first, the harbouring of a constable whilst on 
duty ; secondly, the supplying of liquor or refreshment to a constable 
while on duty, and thirdly the bribing of a police constable, and 

subs. (2) of the section provides for a maximum penalty in the case of a 

first offence of £10 and in the case of a subsequent offence of £20 

It is to be noted that before there can be a conviction upon either 
of the first two limbs of the section the prosecution must establish 
that the licensee committed the offence knowingly but in the case of the 
third limb the word “ knowingly " 1s omitted and the effect is, as was 

said by Mr. Justice Day in Sherras v. De Rutzen (1895) 59 J.P. 440, 

that in the case bribery, knowledge ts to be inferred unless the defen- 

dant proves the contrary ; in the other cases knowledge must be proved 
by the prosecution. 
It is very rare to read in these days of a conviction under s. 78 of the 

Act of 1910 R.L.H. 

PENALTIES 

Walsall— November, 1951—stealing thirty-seven bicycles value £380— 
two years’ imprisonment. Defendant, who had assisted the police 
to recover machines valued at £240, had a history of convictions 
going back more than sixteen years. 

Oldbury— November, 1951—indecent exposure (two charges)—fined 
atotal of £30. Defendant, a thirty-five year old electrical contractor, 
asked for two further offences to be taken into consideration. 

Bath—-November, 1951—obtaining £3 by means of a forged Post Office 
Savings Bank Book—fined £5. To pay £2 2s. costs. Defendant, an 
A.C.1. serving in the R.A.F., altered £1 10s. in his book to £9 10s. 
and then drew out £3. He asked for another offence to be taken 
into consideration. 

Tetbury— November, 1951—practising dentistry when not registered 
fined £2. To pay £6 costs. Defendant, a Polish dental mechanic, 
was said to have had a previous conviction for an offence last 
year 

Walsall— November, 1951—<driving a car while under the influence of 
drink—four months’ imprisonment. Disqualified from driving 
for ten years. Fourth conviction for this offence. 
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SPONTANEOUS COMBUSTION 


*n-forties The present-day efficiency of the Service has 

7 accompanied by a considerable tghter discipline 
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tter of punishment, and of the firemen that they have i 


case neglected their principal duty—the protection of the 


public 

However, a recent case in the Court of al Appeal is a 
remunder of the unfortunate dilemma, in which the fireman may 
find himself caught, between neglect and supererogation The 
appellant was a part-time fireman in a provincial city, and instead 
of receiving a regular stipend he was paid 10s. for every fire he 


attended in his official capacity. The dangers of such payment 





by results were made apparent in the evidence given at the 
tria Being desirous of saving some money in order: 
might get married, this zealous officer was naturally 
anxious that he might be afforded more frequent opportunities 
for pursuing his chosen vocation The motive was beyond 
reproach, but the method he adopted for securing the desired 
end has had unfortunate consequences. Growing impatient at 
the rarity of serious conflagrations in the district, he evolved the 
idea of making his own. He therefore engaged in the ancillary 
occupation of setting fire to buildings and goods in the neigh- 
bourhood, in the hope and expectation that he might be called 
fire-fighting duty and receive the prescribed fee on each 
OCCASION This strategy was successful so far as went, but 
originality and imitiative in a subordinate are often as unwel- 
come to the old-fashioned ideas of his superiors as to the up 
holders of restrictive practices among his colleagues By the 
time the additional business his methods brought in (so to speak) 
had swelled the total of local fires by eighteen within a few weeks, 
suspicions were aroused, and the enterprising go-getter (as he 
would be called in America) found himself in the dock on the 
charge of arson His defence was simply the praiseworthy 
desire to better himself by attracting new custom, and to earn a 
little pocket-money with a view to matrimony This plea did 
not find favour with the jury, but it ts comforting to read that the 
Court of Criminal Appeal has reduced his sentence from four- 
teen to SIX years 
Deference to the legality of the convictior Tt. i not be 
allowed to blind us to the heroic implications of the story, which 
ecalls romantic episodes in the works of Shakespeare Movart 
ind Wagner Lysander, in A Midsummer Nigi Drean 
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PERSONALIA 


APPOINTMENTS 


Mr. Charles Rootes, clerk to the justices of the borough of 
Folkestone, has been appointed addition clerk to the justices of 
the Elham petty sessional division of Kent 

Mr. Kenneth Goodacre, deputy town clerk of Blackburn, has beer 
appointed town clerk of Leicester. He succeeds Mr. L. J. McEvoy 
who is to retire shortly 

Mr. F. H. M. Sargent, deputy clerk of Pewsey (Wilts) R.D.C., has 
been appointed clerk to the council and chief financial officer. Mr 
Sargent was previously assistant clerk to the Banstead U.D.¢ He 
is secretary of the Wiltshire R.D.C.’s Association and is in charge of 
the council's civil defence 

Mr. ft R Appleby solicitor and clerk to Sodbury R.D.€ has 
been appointed to the New Forest R.D.C Mr. Appleby was pre- 
viously deputy town clerk of Nuneaton 


Mr. |. A. Seymour Williams has been appointed part-time city 
coroner of Bristol 
RESIGNATIONS 


Mr. J. H. Anderson, clerk of the Trowbridge U.D.C., has resigned 
after twenty-five years with the council. He has completed fifty 
years in local government 

Mr. William Hadgkiss, clerk of the peace at Smethwick, has resigned 
His place will be taken temporarily by Mr. Lyon Clark who held the 
Office for twenty-six years from 1919 


RETIREMENT 


Sir Edward Bligh, chief officer of the Welfare Department of the 
London County Council since 1932, is to retire shortly Born i 
1887, he went to Balliol College, Oxford, and took up social work in 
the east end of London from 1910 to 1914. During World War I he 
served in the City of London Regiment and R.A.F. administration, 
being mentioned in dispatches. From 1919 to 1930 he was assistant 
general inspector to the Ministry of Health, and from 1930 to 1932 
he was deputy to Sir Allen Powell of the Public Assistance Department 
of the London County Council. For nearly twenty years Sir Edward 
has been responsible for a staff of three thousand in administering 
outdoor relief, transitional payment, training centres for unemployed, 

stitutions, rest-centres, etc. He was knighted in 1949 


OBITUARY 


Mr. Walter Hedley, D.S.O., K.C., a metropolitan magistrate from 
1934 to 1946, died on December 9 at his home in London. Born in 
1879 and educated at Uppingham and King’s College, Cambridge 
he was called to the Bar by the Inner Temple in 1904. After the 
first world war he became Recorder of Richmond (Yorks.), Middles- 
brough, Newcastle-on-Tyne and Sheffield. He took silk in 1928 
In 1934 he became a metropolitan police magistrate at Clerkenwel 
In 1941 he was transferred to Marlborough Street, where he remained 
until his retirement in 1946 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 


Monday, December 3 


PNEUMOCONIOSIS AND Bysstnosis Benerir Brut, read 2a 
Home Guarp Bit, read 2a 
Pusuic Works Loans Bu, read 2a 


HOUSE OF COMMONS 
Monday, December 3 


MERCHANT SHIPPING But, read 2a 


Wednesday, December § 
INDUSTRIAL AND Provipent Socteties (No. 1) Bit, read la 
Private Memuers’ Bus, read la 
JupiciaL. Orrices (Sataries, erc.) Bus, read 2a 
Thursday, December 6 
Miners’ WELFARE BILL, read Ia. 


NEW COMMISSIONS 


CAMBRIDGE COUNTY 
Geottrey Odell Vinter, The Manor House, Thriplow, Cambs 
Mrs. Enid Matthew, The Thatched House, Caxton 
Stanley William Wilkin, 152, High Street, Cottenham 


HERTFORD COUNTY 

Edward Cecil Amey, 79, Maytere Crescent, Watford. 

William George Back, 29, Melrose Avenue, Boreham Wood 

George Frederick Burrell, 27, New Kent Road, St. Albans 

William Claude Clark, 56, York Road, Waltham Cross 

Thomas Wilfred Clarke, 60, Allandale Crescent, Potters Bar 

Mrs. Violet Gladys Claydon, 55, Laurel Way, Totteridge, N.20. 

Major Thomas Edward Dimsdale, Barkway House, Barkway, 
Royston 

William Michael Duane, 1, Old Rectory Cottages, French Horn 
Lane, Hatfield 

Frederick William Easton, 38, Mullway, Letchworth. 

Harry Eggleton, 4, Millway, Rickmansworth. 

Lieut.-Col. Francis David Eardley Fremantle, Bedwell Lodge, 
Essendon. 

Reginald William Gamble, 59, Woodland Drive, Watford. 

Major Adrian Gerard Nige! Hadden-Paton, Rossway, Berkhamsted 

Reginald Percy Humphrys, Eshott, Eastbury Avenue (Herts), 
Northwood 

Frederick John Charles Ingram, Fenny Slade, Potters Bar 

Miss Delia Rosemary Janson, Goodrich House, Fore Street, Hatfield 

Mrs. Elizabeth Lavender Loxley, Dudswell, Northchurch 

Kenneth Lionel MacInnes, Pound House, Shenley 

Geoffrey Isidore Charles Marchand, C.B.E., Orleans, Latimer Road, 
New Barnet 

Leslie Richard Pears, Merchant Taylors’ School, Moor Park 

Edward Shutt, The Governor's House, National Children’s Home, 
Harpenden 

Mrs. Dorothy Catherine Molesworth, St. Aubyn, Larks Hill House, 
Braughing 

William James Swithenbank, 82, Turners Hill, Cheshunt. 


KENDAL BOROUGH 
John William Bargh, Prospect, Queens Road, Kendal 
George Marshall Blamire, Helm End, Oxenholme, Kendal. 
John Harry Burnett, Cumbrai, Kentrigg, Kendal 
William Henry Stables, Watersmeet, Kentrigg, Kendal 


SUTTON COLDFIELD 

John Albert Evans 284, Eachelhurst Road, Sutton Coldfield. 

Mrs. Lucy Margaret Hicks, 129, Rectory Road, Sutton Coldfield. 

Brigadier Edward Antrobus James, O.B.E., T.D., 15, Bracebridge 
Road, Sutton Coldfield. 

Dr. Ada Violet Victoria Parkes, Overdale, Greenhill Road, Wylde 
Green, Sutton Coldfield 

Lieutenant-Colonel Norman Ellis Steeley, Finham, 16, Barker Road, 
Sutton Coldfield. 

Miss Angeline Audrey May Wilson, Princess Alice College, Sutton 
Coldfield. 


SUGGESTION 
Short-hand notes are deemed sufficient 
For all kinds of High Court case, 


So why is it that depositions 


Still pursue their ancient pace ? 


And why in matrimonial matters 
Is the clerk condemned to take 
Long-hand notes of all the answers 
And the points the parties make ? 


Why not give to Petty Sessions 
(And to County Courts—indeed) 
Short-hand writers, even part-time, 
And fulfil an urgent need ? 


Short-hand notes no doubt are costly 
But is that a real defence ? 

Surely waste of time and money 

Is an even worse expense ? 
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PRACTICAL POINTS 


All questions for consideration should be addrewed to 
Chichester, Susset 
arust accompany each communication 


! Adoption infant horn in America ar 
7 : b =e af mam - , 
K, an American, in 1945 in England 
America where a child was borr 
ibsequentiy obtained a decree of divorce oF 
in the High Court of Minnesota in 194 

mtody of the child to Mrs. 8. In the decree, under 

head ding of Fact “ ot s stated that Mrs. S is hereby author 

to returt England and to take the child with her. The decree later 

state nter alia) “ Wt w further decreed that Mrs. 8 shall have the 

complete care, custody, maintenance, education and medical care, and 

- wdered to pay a monthly sum to her by way of maintenance of the 
child 

Mrs. 8 returned to England with the child where she married Mr. S, 
and they now wish to apply to the court here for an adoption order in 
respect of the child. K agrees to this and all parties have no objection 
to the order for maintenance being ended 

We are wondering if the court here can entertain the adoption 
application on one of several grounds 

|. Is the child an American citizen and if so can the English court 
entertain the applhcation’ The Adoption Act states that the court 
ha usdiction if the child resides within its jurisdiction, which in 
this case it does 

Has the American court still jurisdiction under the decree of 
divorce ’ Is it on fact still seazed of the child ? 

We recently had a case in which a father to whom custody had been 
given by the divorce court here, in default of appearance by the wife 
objected to an adoption application where he had in fact subsequently 
parted with the custody of the child, and the justices decided that 
having regard to the provisions of s. § of the Adoption of Children 
Act, 1949, now embodied in s. 2 (6) of the Adoption Act, 1950, that 
the proper course in such circumstances was to get rid of the custody 
order of the High Court before making application for adoption. We 
bsequently inquired of the senior registrar who informed us that 
the judges had at a meeting considered the position and were of the 
opimon that application should be made to remove the custody order 
in the High Court and that the magistrates here were nght 

f view the court here could entertain the application in the 

ase, and the American court has no jurisdiction and we have 
jueries and answers in 113 J.P.N. 367 and 114 J.P_N. 118 
that our pomt takes the matter one step further 

SAM 


ic 
{ 


inswer 

1. Doubtless the child is an American citizen, but that does 
prevent the making of an adoption order The requirement in the Act 
of 1926 that the infant should be Britssh was repealed by the 
Adoption of Children Act, 1949, s. 1 (2), and the Adoption Act, 1950 
contains no such requirement 

). So far as this ts a matter of American law, we are not prepared to 
advise. However, inasmuch as the mother was granted custody without 
any restrictions and all partes are agreed about the adoption pro 
posed we think the English court of summary jurisdiction may 
entertain the application 


ae benu ipplicants nant esndence after filing 


M nal Mt s. W. whilst living in a rented house im the county of X 


rit che *pikation to the appropriate magistrates ivemiic court to 
" dl Ihe child ts of French nationality All 


im ics in France have been carried out through H.M 
| General at Lyons, and the inquires in England have also been 
Mr. and Mrs. W have now removed from X to the county 
Can thew applhecation to adopt be considered by the X juvenile 
which heard their ongimal notice of desire to adopt or should 
make an entirely fresh start by giving notice to the court for the 

which they now have a permanent residence ” 
Sal 

inswer 

us are residing within the urisdiction of the 


pplication, we do r 


mt think a subsequer 
dence to ‘lace m another county necessitates the cor 

in of proceedings in the new areca The first court is seized 
case, and can, \ consider, proceed to hear the applicator 
ardian a ” vuld furr th inf 


w home and ‘ itabulity 


sh the court w ormation a 


The Publishers of the Justice of the Peace and Local Government Review, Little 
The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the 
All communications must be typewritten or written on one side of the paper only, thy 


—-. 


3.— Highway — Stile on footpath— Barbed wire adjoining stile—Electri- 
fied fence 

A local farmer has recently erected two squeeze-through stiles 
across public footpaths, which pass through one of his fields. These 
stiles are made up of the usual wooden posts, with barbed wire on 
that part of the path which is intended to be obstructed. Is the 
farmer within his rights to place these stiles across public footpaths, 
and to use barbed wire in such a position as to be dangerous to users 
of those paths ? 

Further the same farmer has erected an electrified fence in this 
particular field, presumably to keep cattle to certain sections of the 
pasture land. Examination of the apparatus indicates that the accumu- 
lator is of the small voltage type usual for such fences, but when the 
current was checked with a voltmeter, by an experienced person, 
it was found that the voltage is variable, and is building up to as 
much as 200 volts. On the east side of this field the electrical fence 
comes within half a yard of one of the above mentioned stiles, only 
divided by an insulator. It is true that there is a warning notice, 
stating that the fence is electrified, but this is not much use in the 
case of young children, who do not understand the nature of the 
warning 

The parish council would be glad to know if the farmer is contra- 
vening regulations by placing an electric fence, capable of such voltage, 
80 close to a public footpath as to constitute a danger, particularly to 
children, especially so if the grass should be wet or damp ? 

ANTON. 
Answer. 

Placing a rail and step stile across a footpath which was dedicated 
without one is an obstruction, but a squeeze-through stile (in our 
opinion) probably not, since there will ordinarily be no presumption 
that the landowner has dedicated a greater width than will suffice 
for one pedestrian at a time. The barbed wire is a different matter 
and, upon your statement, appears to infringe the Barbed Wire Act, 
1893: see the definition of “ nuisance ™ in s. 2. 

We doubt whether the council can do anything about the electrified 
fence : see 108 J.P.N. 434. They might ask the county council! whether 
the latter have considered any action in other parts of the county. 


4.—Local Government —Delegated powers—Execution of documents 

The county council has delegated to its appropriate committees 
its powers as local education authority, local planning authority, 
smallholdings authority, and as licensing authority under the Theatres 
Act, 1843, and the Cinematograph Act, 1909, with the two statutory 
reservations. It is, therefore, necessary to obtain specific resolutions 
of the county council for the — of conveyances, leases, agreements, 
and orders authorized by any of these committees? The standing 
orders provide that the sealing of documents shall be witnessed by 
the chairman of the county council and the clerk, but to be on the 
safe side I recently arranged the convening of a special meeting of the 
county council to authorize the sealing of the county development 
plan and compulsory purchase orders sanctioned by the education 
committee AxIT 

Answer 

In such an exceptional matter as the development plan it may have 
been wise to invite the full council to take the formal step, but, in 
our opinion, a delegation of all the council's powers in a particular 
matter carries prima facie power to direct the doing of ancillary acts 
such as the execution of necessary documents. We say prima facie 
because the delegating resolution may be so phrased as to leave 
doubt, and there may be a standing order of the council reserving 
formal actions to itself. 


5S.— Magistrates— Practice and procedure—Conviction in absence of 
defendant—Letter admitting guilt—Need for evidence 

My justices and I were very interested in the reply to the P.P. No. 6 
atp 478, ante 

In the case of minor traffic offences such as travelling up a one- 
way street the wrong way or lighting offences, my justices for some 
time past have in the cases where the facts have been admitted by 
letter dealt with the case after the prosecutor has outlined the facts. 

It would appear from your answer, particularly No. 2, that my court 
have been wrong. 

I realize that s. 15 of the Summary Jurisdiction Act, 1848, provides 
that all witnesses shall be heard upon oath. I would, however, point 
out that from a reading of ss. 13 and 14 of the Act, the justices have 
the power to hear the prosecutor or complainant without him being 
on oath 
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The police could, of course, quite easily arrange for the police 
officers who established the facts to give evidence, but i has been 
found in practice that a short outhne being given by the superin- 
tendent or chief inspector 1s all that is really required 

Any help that you can therefore give me on this poimt will be 
much appreciated JaYN 

Answer 

When a defendant does not appear the procedure is regulated by 
ss. 13 and 15 of the 1948 Act. This has always implied the hearing 
of any necessary evidence on oath (see Paley on Summary Convictions, 
9th edn., p. 303 ef seg.). When s. 14 refers to hearing the prosecutor 
and defendant, this cannot be taken to overrule the requirement, 
which existed long before 1848 and stil] continues, that any conviction 
must be based, in the absence of an admissible plea of guilty, on the 
sworn testimony of competent witnesses. A defendant can plead 
guilty only in person or by an advocate—he cannot plead by letter 
A defendant who does not appear, cither in person or by advocate, 
must be treated as an absent defendant whatever he may chose to 
put into any letter he sends to the court 

f our correspondent’s suggestion as to the power of justices to 
hear the prosecutor or complainant unsworn is pursued to its logical 
conclusion it would appear to allow justices, if they thought fit, to 
decide a contested case (according to s. 14 of the 1848 Act) on the 
unsworn statements of the prosecutor and defendant, each side 
saying “ This is my statement and | call no witnesses.” 


6.—Magistrates—Practice and procedure—Speeches, order of, civil 
proceedings. 

In civil proceedings before justices (i.c., wife maintenance cases, 
bastardy, etc.), it is clear that the advocate for the complainant may 
address the court in opening his case and before calling witnesses 

Assuming there is no submission that there is no case to answer, 
will you please state : 

1. When it is intended to call only the defendant and no witnesses 
on his behalf, has the defendant's advocate the right to elect whether 
he will address the bench either before or after calling his client ? 
If he has no right of-election, should his address be after the defendant 
has been called ? 

2. When the defence intends to call witnesses and or the defendant 
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should the defending advocate address the bench before calling his 
witnesses, if he wishes to make an address ? 

3. If the answer to (2) is in the affirmative, is it correct that the 
defendant's advocate has no further right to address the court after 
calling all his evidence ? 

4. If he has such right to a second address, it is presumed that the 
complainant has a right of reply SAGATE, 


Answer 

In civil proceedings to which the Summary Jurisdiction Acts apply 
the procedure is regulated by s. 14 of the Summary Jurisdiction Act, 
1848, which makes no reference to advocates, but requires the court 
to hear each party and any witnesses he may call. The advocate has 
the same rights as the party. The order of speeches is not defined, but 
the section seems to contemplate an address by each party before 
witnesses are called. (in 1848, parties were generally incompetent to 
give sworn evidence.) Many courts allow a defendant advocate the 
choice of making a speech either before or after calling evidence, and 
we think this is unobjectionable. Our answers to the specific questions 
are, on this basis, 

1. We doubt if he has the right, and think s. 14, supra, contemplates a 
speech preceding any evidence, but, as stated above, we think the 
advocate may be given the choice. 

2. We think the court can allow either. 

3. There is no right to make more then one speech. 

4. Does not arise 

The same order of procedure is usually followed in bastardy cases. 


7.—Public Health Act, 1936, s. 24 (3)—Grounds for application 
Not strictly on “ appeal.” 

I am concerned with a case in which an owner has been advised by 
his solicitor that a notice served by my council under s. 24 (1) of the 
Public Health Act, 1936, is bad, because it did not comply with s. 300 
(3) of the Act 

I appreciate that s. 24 (3) gives the owner a nght of appeal to a 
court of summary jurisdiction on questions arising under the clause, 
but | would be grateful for your opinion as to the grounds upon 
which such an appeal could be made by the owner upon the service 
of the notice previously referred to 
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Acts 


10.—Road Traffic Acts Speed limit——Ommibus chassis unladen weight 
exceeding five tons 
I was interested in P.P. 12 at p. 594, ante 
wave had a number of successful prosecutions im this con- 
y for these chassis exceeding the speed lir They are fre 
driven at speeds exceeding fifty a.p.A. when undergomg tests 
Or proceeding trom one factory to another We have always con 
sidered that they come under sch. | of Part 5 of the Road Traffic 
Act, para. 2 (1) (d) and our opimion has been upheld by the courts 
A chassis of this type is obviously not a passenger vehicle, but it is 
simular to that described in para. 2 (1) (c) (u) of the schedule except 
that it ss over five tons and we have never doubted that sub-para. (d) 
referred to this class of vehicle 
Sub-paragraph (c) deals with heavy motor cars and goes on to 
say Does not exceed five tons in weight unladen and 1s not fitted 
with a body and is not carrying any load other than that required 
for the purposes of testing.” whereas sub-para. (7) merely refers to 
other heavy motor cars which appears to mean heavy motor cars 
exceeding five tons in weight unladen, etc., etc 
Unfortunately | have not got copies of the case you mention 
Hubbard v. Messenger which may clarify the position TY 


inswer 

We admit the force of our correspondent’s argument, particularly 
of the reference to para. 2 (1) (c) (u) of the schedule. The fact remains, 
however, that the schedule deals with two separate and, presumably, 
distinct categories of vehicles (1) those constructed solely for the 
carriage of passengers and their effects and (2) those constructed or 
adapted for use for the conveyance of goods or burden of any 
descriptior 4 goods vehicle must come within (2). If it is to be 
said that an omnibus chassis ts a goods vehicle because it is con- 
structed or adapted to carry a burden, i.¢., the body of a passenger 
vehicle, then does it cease to be a “ goods vehicle” when it is in 
fact carrying that burden, or is every passenger vehicle which 
consists of a chassis with an appropriate body in effect also a “ goods 
vehicle © of a special kind 

We agree that the High Court might decide the point as our corres- 
pondent suggests, but until it does so we think that as the interpre- 
tation of a criminal statute ts involved the doubt which exists should 


be resolved in favour of the defendant 
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Imperial Cancer Research Fund (Treasurer, Sir Holburt 
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Scientific Research, and I direct that the Treasurer's receipt 

shall be a good discharge for such legacy. 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (centd.) 


c™ OF PLYMOUTH 
Appointment of Female Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a female probation officer for the 
City of Plymouth. Applicants must be 
between the ages of 23 and 40 unless already 
serving as full-teme probation officers. The 
appointment and salary will be subject to the 
Probation Rules, 1949-1950, and the successful 
applicant may be required to pass a medical 
examination Applications, stating age, 
qualifications and experience, accompanied by 
two recent testimonials, should reach me not 
later than January $, 1952 


EDWARD FOULKES, 
Secretary to the Probation Committee 
ODBURY RURAL DISTRICT COUNCIL 
(Population 37,800) 


Appointment of Clerk of the Council 


APPLICATIONS are invited from suitably 
qualified persons with wide experience in 
local government law and administration 
for this appointment at a salary of £1,350 
rising by annual increments of £50 to £1,550 
with other possible appointments 

Further particulars may be obtained from 
the undersigned by whom applications must 
be received not later than Saturday, December 
29. 1951 

F. R. APPLEBY 
Clerk of the Council 

Council Offices 

Chipping Sodbury 

Near Bristol 


County OF KENT 
Petty Sessional Division ef Bromley 
Appointment of Third Assistant Clerk 


APPLICATIONS are invited for the appoint- 
ment of a male third assistant to the Clerk 
to the Justices 

Applicants should have sound knowledge 
of magisterial law and practice and be capable 
of taking a court 


The commencing salary is £500 per annum 
The salary would be reviewed after the expira- 
tion of twelve months’ satisfactory service 


Applications, stating age, present position 
and experience, together with two recent 
testimonials, should be sent to the under- 
signed not later than December 24, 1951 
Envelopes should te marked “ Assistant 
Clerk.” 

r. W. DRAYCOTT 
Clerk to the Justices 
The Court House 
South Street 
Bromiley, Kent 


SPECIALISTS IN 





PRIVATE INVESTIGATION 


BURR & WYATT LTD. 
4 Clement's Inn, Strand, London, W.C.2 
HOLBORN 1982 (4 lines) 
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Magistrates, and especially the newly 


too long nor too learned for them 


recommended 


from ‘The Justice of the Peace’ 


appointed, often 
ask what books they can read which will help them 
to learn their powers and duties, and which are neither 
There are several 


such books, and here is one of which 


can be safely 














THE 


A Guide to 


By 
J. P. EDDY, x« 


With a Foreword by 


wiw., 224 pp. 12s. 6d 
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JUSTICES’ HANDBOOK 


LAW, EVIDENCE AND PROCEDURE 
IN MAGISTRATES’ COURTS 


Tne Ricur Honovrasre Lorp Oaksey 
Second Edition. 1951. Crown oct 


London W.C.2 




















‘OUNTY BOROUGH OF 
WOLVERHAMPTON 


Appointment of Law Clerk 


LAW CLERK required in Town Clerk's 
Legal Department NJ Conditions. 
Salary A.P.T. IV (£530—4£575). Post super- 
annuable. Duties mainly conveyancing and 
draftng of agreements. Experience of Small 
Dwellings Acquisition Acts an advantage. 
Applications, with names of two referees, to 
the Town Clerk, Town Hall, Wolverhampton 
by Janaury 5, 1952 


Cc" OF LIVERPOOL 
A 


of Probati 


Officers 





vr 


APPLICATIONS are in 
ment of three probation officer 
one male and two female 

Applicants must be not less than 23 years, 
nor more than 40 years of age, uniess at present 
serving as full-teme probation officer 

Salary and appointment will be in accordance 
with the Probation Rules 

Application forms can be obtained by 
sending a stamped and addressed envelope to 
the undersigned, to whom completed forms 
should be returned not later than January 
§ 1952 


ited for the appoit- 
(full-tome), 


H. A. G. LANGTON 
Clerk to the Justices and Secretary 
to the Probation Commuttce 


City Magistrates’ Courts 


Dale Street 
Liverpool, 2. (JA.2777 


They’re recuperating ... by Bequest! 


HOME OF REST FOR HORSES 


In a typical year upwards of 250 animals belonging 
to poor owners receive recuperative and veterin- 
ary treatment at the Home, including horses whose 
owners have been called up for military service. 
Loan horses are supplied to poor owners to enable 
their charges to enjoy a much-needed rest. 


THE HOME RELIES LARGELY ON LEGACIES 


to carry on this work. When dre up wills for your clients, 
please remember to include The Home of Rem tor Horses, 
Boreham re. 


Wood, 
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IV. 


Boro GH OF FARNWORTH 


Appointment of Town Clerk 
APPLICATIONS are invited from Solicitor 
with sound knowledge and wide expernence of 
law and local government for the appoint 
ment of Town Clerk at a salary of £1,150 
per annum, rising by four mcrements of £50 to 
& maximum of £1,350. which its within the 
range recommended by the Joint Negot aling 
Committee 

The 
devot 
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Boro GH OF ABERYSTWYTH 
Appointment of Town Clerk 
APPLICATIONS are invited from solicitors 
with wide experience in local government law 
and administration for the above appointment 
at a salary within the range of Grade A.P_T. X 
(£870-41 000) of the National Scale of Salaries 
The commencing salary wil! be determ 
accordance with the successful app 
qualifications and experience 
The person appointed will be required to 
devote his whole time to the duties of the office 
The appormntment will be subject to 
(a) the provisions of the Local Government 
Superannuation Act, 1937, and modifications 
thereof 
(4) three 


ned in 


cant s 


moaths on either side 

(c) the passing of a medical examination 

(d¢) the Scheme of Conditions of Service 
of the National Jount Counci! for Loca! Author- 
ties’ Administrative, 
and Clerical Services 

Living accommodation wil! be made ava 
if required 

Applications, endorsed “Town Clerk.” giving 
full particulars of age, present and past 
appormntments, qualifications and experience 
together with the names of three persons 
whom reference can be made should reach the 
undersigned not later than December 31 
1951 

Candidates should state whether to thei 
knowledge they are related to any member of 
or the holder of, any semor office under 
Counc 
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Coesry OF ESSEX 
Appointment of Assistant Prosecuting Solicitor 
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EASIBIND READING CASES 





A limited number of Easibind Reading 
Cases have now been received from the 
manulacturers 
can now be accepted 

Subscribers find the Easibind 
Reading Case useful for three reasons 


I They keep right up-to-date in book 
form all the issues published as they 
are published 


and orders for the same 


Wil 


They are exceptionally easy to handie 
the insertion of each week's 
being a matter of moments 
They keep copies in good condition, 
and prevent their being lost 
Price : 12s. 6d. each, plus Is. Od. for 
postage and packing. 
Orders, stating whether cases for Paper or 
Reports are required, should be sent to 


JUSTICE OF THE PEACE LTD. 


issuc 





LITTLE LONDON, CHICHESTER 
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Loxvos COUNTY COUNCIL 


APPLICATIONS inv 
women 
several 
Ssolw 
law 


from men and 
ary 31, 1952, with 
practical experience m a 
for permanent appointment as 
in the Legal and Parlia- 

Salary £300-25-550, 
addition of 10 per cent 
according to ability and 
s of promotion. Compul- 
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Department 
plus temporary 
Commencing 
experience. Prospect 
sory superannuation 
Further 


abie 


t | ry 
salary 


scheme 
and application 
31, 1952) from 


S.E.1. (° Law 
sed envelope 


form 


,0Te 


_LoNdon COUNTY COUNCIL 


APPLICATIONS invited from admitted Soli- 
citors for permanent and temporary appoint- 
ments. Commencing basic salaries 
For Solicitors admitted under one 
£600; for Solicitors admitted one year 
than two— £625 ; 


year 
but 
less for Solicitors admitted 
for two years or more—£650. Annual incre- 
ments of £25 to £700. Temporary addition of 
10 per cent. on first £600 and 74 per cent. on 
wer Compulsory superannuation 
scheme. Candidates engaged in temporary 
capacity eligible to apply for any subsequent 
vacancy for permanent solicitor assistant 
Further particulars and application form 
(returnable by January 31, 1952) from Solicitor, 
The County Hall, S.E.1 (* Solicitor assistant”) 
Send stamped addressed envelope (1491) 
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Bore GH OF LEIGH 
Appointment of Deputy Town Clerk 


APPLICATIONS are invited from Solicitors 
for the appointment of Deputy Town Clerk at 
a salary in accordance with Grade X of the 
National Salary Scales 

Applicants must have had considerable 
experience in Local Government Law and 
Administration, Conveyancing and Advocacy 
and must be capable of acting without super- 
vision 

he successful candidate will be required to 
devote the whole of to the duties of 
the office and will not be permitted to engage, 
indirectly, in private practice or in 
other business or profession 

The appointment, which will be subject to 
the National Scheme of Conditions of Service 
of Local Government Officers, to the pro- 
visions of the Local Government Superannua- 
tion Act, 1937, and to the successful candidate 
passing medical examination, 
will be determinable by two months’ notice on 
either side 

Every candidate disclose in writing 
whether to his knowledge he 1s related to any 
member of the Council or to the holder of 
any senior office under the Council 

Canvassing of members of the Council, 
directly in indirectly, will disqualify 

Applications, which be submitted on 
the form provided for the purpose, giving the 
names and addresses of two persons to whom 
reference may be made, must be delivered to 
the undersigned not later than by first post on 
Thursday, December 20, 1951 
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ALBERT JONES 
Town Clerk 
Town Hall, 


Leigh, Lancs 


the Peace Ltd., at tt 
urday, Dece 
£3 10s. pera 





